
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, August 24, 2010
1:00 p.m.

Chairman Webber called the meeting to order at 1:05 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman



Bob Cameron

Peggy Dahle, Alternate

Robert Gibbons, Alternate

John Kilby

Werner Maringer

Nancy McNary

Vicki Smith, Alternate



Wayne Hyatt, Council Liaison

Also Present:
Chris Callahan, Town Attorney

Mike Egan, Community Development Attorney

Suzy Smoyer, Planner/Subdivision Administrator
Sheila Spicer, Zoning Administrator, Recording Secretary
APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda as amended. Mr. Cameron seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Ms. McNary asked that the minutes of the July 27, 2010 meeting be amended to change both references to “recused” in the last paragraph of old business to “excused”.
Mr. Maringer made a motion seconded by Mr. Cameron to approve the minutes of the April 27, 2010 meeting as amended. The motion passed unanimously.
NEW BUSINESS

None
OLD BUSINESS

(A)
The remand of ZV-2010002 as ordered by Rutherford County Superior Court, a request from Rob and Mary Ann Peffer for a variance from the minimum lot area, minimum shoreline length, and the minimum side yard setback as required by Section 92.040 of the Lake Lure Zoning Regulations. The property (Tax PIN 1628824) is located at 180/184 Ridge Road, Lake Lure, NC 28746.  
Chairman Webber reported that Mr. & Ms. Peffer appealed the Board’s decision regarding case number ZV-2010002 to Rutherford County Superior Court, which had overturned the Board’s decision and remanded the case back for approval. Upon questioning by Chairman Webber, Mr. Callahan stated the Town of Lake Lure would not appeal the court’s decision. After a brief discussion, the following motion was made:
Mr. Kilby moved to approve variance request number ZV-2010002 as ordered by Rutherford County Superior Court. Mr. Cameron seconded the motion and all were in favor.

Mr. Maringer commented that he reviewed the case and the Board’s decision based on the guidelines in the Zoning Regulations and stated he does not understand why the court feels the decision should have been overturned. Ms. McNary agreed with Mr. Maringer. Chairman Webber assured the Board members that the Board did their job to the best of their ability.
HEARINGS

(A)
CU-2010002, a Conditional Use Permit Request from Rumbling Bald Resort for an open pavilion, a common amenity, in the R-3 Resort Residential Zoning District. The property (Tax PIN 1618042) is located on Quail Ridge Boulevard, Lake Lure, NC 28746.
Ms. Spicer and James Cain, Director of POA Member Services and agent for the applicant, were sworn in.

Ms. Spicer reported that Rumbling Bald Resort has applied for a conditional use permit to construct an open pavilion located inside the resort on property zoned R-3 Resort Residential. The structure will be available to resort members and their guests. This meets the definition of a common amenity as defined by the Town of Lake Lure Zoning Regulations. Common amenities are a conditional use in the R-3 district.
Ms. Spicer stated the conditional use permit application is complete. She also reported that the request has been reviewed by the Development Review Committee as well as the Zoning and Planning Board who made a recommendation to approve the request. 

Mr. Kilby asked if the pavilion is going to be located in the same area as the tent that has been used in the past. Mr. Cain responded that is will be located a little further back then the tent, which has been used for approximately ten years. 

Ms. McNary moved, with regard to application number CU-2010002 for a conditional use permit to construct an open pavilion, a common amenity in the R-3 Resort Residential zoning district, that the Board find that the application is complete and that the proposed use, if located and developed according to the application and any conditions attached hereto, meets the following standards:  (1) it will not materially endanger the public health or safety;   (2)  it will not substantially injure the value of adjoining or abutting property;  (3) it will meet all standards and requirements specified in the regulations of the Town;  (4) it will be in harmony with the neighborhood character and in general conformity with applicable elements of the Comprehensive Plan;  and (5) satisfactory provision and arrangement has been made for those matters specified in §92.046(D) of the Zoning Regulations of the Town of Lake Lure.

Accordingly, she further moved the Board to grant the requested conditional use permit in accordance with and only to the extent represented in the application and plans and subject to the following conditions:
1. The structure must have one 5lb. ABC fire extinguisher installed.

2. Installation of emergency lights is required.
3. Open flame cooking devices shall not be used within 10 feet of combustible construction.
4. Due to the fact that there is no access road, access from the beach shall stay clear of any obstructions that would block emergency apparatus.
5. No part of the structure may be enclosed.

6. A splash pad or rip rap shall be installed to dissipate water as it runs off the roof.
Mr. Maringer seconded the motion and all were in favor.
(B) 
ZA-2010002, a Petition for Appeal of Administrative Determination from Debbie McArthur Regarding Notice of Violation Case Number NOV-2010007, operating a Residential Vacation Rental without a valid Vacation Rental Operating Permit
Chairman Webber reminded everyone present that the hearing is quasi-judicial in nature, and as such, only evidence relevant to the case would be allowed. He expressed the importance of preserving an accurate record and asked that all parties only speak when recognized by the Board and only when speaking into a microphone. He pointed out that the appellant bears the burden of proof that relief is entitled from the Board. 
Ms. Spicer, Ms. McArthur, and Russ Pitts, adjacent property owner to Ms. McArthur, were sworn in. 

Chairman Webber pointed out that the Town of Lake Lure and the appellant are determined to be parties with standing in the case. He stated that other parties who wish to present arguments and examine witnesses have to be determined to have standing, which means the party has to have a substantial interest in the outcome of the case that is different in kind from that of the general public. He asked if there was anyone present who wished to be considered a party to the case. Doug Wilson, attorney for Mr. Pitts, addressed the Board and stated that Mr. Pitts would like to be considered a party with standing. Mr. Pitts, responding to questions from Mr. Wilson, stated he lives at 184 Mark Twain Drive, which is directly adjacent to Ms. McArthur’s dwelling. He stated he has a substantial interest in the case due to the fact that he has experienced adverse impacts from Ms. McArthur’s use of her property as a residential vacation rental (RVR). He listed the adverse impacts as guests trespassing on his property, blocking the road to the point that vehicles could not pass, indecent exposure, excessive noise, and air pollution and live embers from a fire pit hitting his house. 
Craig Justus, attorney for Ms. McArthur, questioned Mr. Pitts and asked for specific details about the impacts he experienced. Mr. Pitts responded that guests had trespassed by parking on his property. He described one incident when renters of Ms. McArthur’s residence became belligerent when they mistakenly thought they were renting Mr. Pitts’ residence. He mentioned the unique layout of the properties creates a situation where smoke and embers from Ms. McArthur’s property is drawn towards his house. Mr. Justus asked if Mr. Pitts has discussed these problems with Ms. McArthur. Mr. Pitts responded that he has and mentioned he had offered to partially fund a gas fire pit for Ms. McArthur to replace the wood fire pit. Responding to a question from Mr. Justus, Mr. Pitts confirmed that Ms. McArthur has been using her property as an RVR since 2004. He stated he does not know how many official complaints he filed, but knows there have been many. 

Chairman Webber agreed that Mr. Pitts has issues with the use of Ms. McArthur’s property as an RVR, but questioned whether he has standing in the case before the Board. Mr. Pitts responded that there will be adverse impacts to him if Ms. McArthur is allowed to avoid the requirement of obtaining a vacation rental operating permit (VROP). Mr. Justus pointed out legislation from 2009 that addresses the question of party standing in a quasi-judicial hearing. He stated this legislation requires a person to show special damages such as significant impacts to property value to be considered a party with standing. He stated the impacts to Mr. Pitts would be the same whether Ms. McArthur were using her property as an RVR or if she were living there herself. He argued that Mr. Pitts has not presented significant proof that he is an aggrieved party in the case.  
Mr. Wilson argued to the Board that Mr. Pitts has shown this case will significantly impact his property values in that, if Ms. McArthur’s appeal is successful, his property will be adjacent to the only RVR in town limits that is not subject to the regulations pertaining to that particular use.

Chairman Webber asked if there was any other evidence or testimony relating to Mr. Pitts standing as an aggrieved party in the case. Mr. Justus responded he does not feel any members of the Board who may be recused should vote on whether Mr. Pitts has standing. Mr. Egan recommended seating the panel of Board members prior to voting on the standings issue. 
All members present stated they had not had contact with anyone else regarding this case other then receiving and reviewing the agenda packet prior to the hearing. All members stated they had no conflicts of interest and had no issues that would prohibit them from rendering an impartial decision. 
Mr. Justus informed the Board that he and Mr. Callahan had signed a pre-hearing stipulation prior to the start of the meeting. Mr. Callahan confirmed this and distributed a copy of the agreement which stated both parties agreed to the following items:

1. Debbie O. McArthur is the owner of the property described in the Appellant’s appeal application located at 178 Mark Twain Drive, Lake Lure, North Carolina (“the Property”).
2. Debbie O. McArthur asserts that since February, 2004, the Property has been used in part for “residential vacation rentals” as that term is now defined in Ordinance 09-10-13C, and the Town of Lake Lure has no evidence to the contrary.

3. The parties may use any testimony from Sheila Spicer or Charles Lattimore recorded in the transcripts of the Board of Adjustment hearing for Steve Duncan without objection, except for relevancy or any objections noted in those transcripts. The parties may use any exhibits tendered to the Board of Adjustment hearing for Steve Duncan without objection, except for relevancy or any objections noted in the transcripts of said hearing.

4. The document exhibits submitted to the Board of Adjustment for Appellant and for the Town are admitted without objections as to authenticity. The parties reserve the right to contest the relevancy of any such exhibits.

5. The parties may use any testimony recorded in the transcripts of the hearing for Steve Duncan pertaining to the issue of recusal or alleged bias of any Board members, including the use of any exhibits tendered to the Board for that purpose.
Mr. Justus provided for a brief review a folder to each Board member containing copies of emails and documents used at Steve Duncan’s hearing (variance number ZV-2010002) pertaining to alleged bias by Ms. McNary and Mr. Maringer as well as the transcripts from the Duncan hearing concerning that issue. He reminded the Board that quite a bit of time was spent at the Duncan hearing concerning the issue of excusing these two members. Mr. Callahan agreed and stated the purpose of consenting to the submittal of the same evidence is to save time at this hearing. He reminded that Ms. McNary was eventually excused from the Duncan hearing and stated both parties have agreed not to go over the evidence if the outcome is the same at this hearing. Mr. Justus agreed but reiterated that the appellant still objects to Mr. Maringer remaining seated. Chairman Webber pointed out that Mr. Cameron was not seated during the Duncan hearing; however, he was present during the second day of the hearing. He called for a recess to allow the Board a chance to review the evidence submitted. After the recess and a brief discussion, he asked if Mr. Maringer or Ms. McNary wished to recuse themselves. Both members indicated they did not. The Board then voted unanimously to not recuse Mr. Maringer. Before voting on whether to excuse Ms. McNary, she read the following statement:

“Chairman Webber, Fellow Board of Adjustment Members, Mr. Justus, Ms. McArther.

I have just quickly reviewed the correspondence in the notebook. Several years ago I served the community of Lake Lure on the Stakeholders Committee. We spent the better part of two years exploring all the aspects of dealing with permitting vacation rentals in Lake Lure.  Frequently our assignment was to email to the group our thoughts on the many issues that had been identified in the meetings.  I was an advocate for the full time residents living on the lake and did voice specific concerns that needed to be addressed. The Stakeholder Committee made a recommendation, which then was taken under advisement by the Zoning and Planning Board.  With community input, the ZB then drafted an ordinance.  This Draft was sent to town council where I understand further modifications were made.  The council passed ordinance # 09-10-13C.  The concerns I expressed three years ago in the stakeholder meetings are not relevant to this hearing today.  For me as a BOA member, the RVR ordinance is settled law. Mr. Justus, if you have any specific examples of statements that I made during the Stakeholder process that you think would constitute a bias that this zoning ordinance has not specified and that could possibly influence this case before us today, let’s discuss them. The only bias that I bring to this table is to fairly uphold the zoning laws of Lake Lure to the best of my ability.  As a Board of Adjustment member, I preview the site, listen intently to the testimony, and thoroughly research all the zoning ordinances to establish the fundamental basis for making any judgment.  Since the adoption of #09-10-13C, I have participated on two cases where the petitioners were RVR owners.  In both cases I voted on the merit of the case and in the affirmative.  I intend to use that same standard today. I will use the testimony presented and zoning laws of Lake Lure in making any judgment.”

Following Ms. McNary’s statement, all members except Mr. Maringer voted to excuse her, and Ms. Smith was seated in her place. After asking Ms. Smith a few questions, Mr. Justus stated he had no objections to the panel of seated members with the exception of his continued objection to Mr. Maringer.
The Board then voted as to whether Mr. Pitts had standing as an aggrieved party to the case. Chairman Webber, Mr. Cameron, Mr. Kilby, and Ms. Smith voted that he did not have standing; Mr. Maringer voted that he did.
Mr. Callahan submitted the Town’s response to the appellant’s petition stating the Town denies all points of the petition and pleads the statutes of limitations contained in  G.S. 160A-364.1 and 1.54.1 as a defense to the petition where applicable. Ms. Spicer then gave a brief summary of the case. She stated she received an email from the Town Manager on June 14, 2010 bringing it to her attention that 178 Mark Twain Drive was being advertised as an RVR on the website homeaway.com. The property did not have a VROP. Ms. Spicer stated she emailed Ms. McArthur on June 22, 2010 asking if she had rented the property more than two times since January 1, 2010 to which Ms. McArthur responded on June 24, 2010 that she had. Ms. Spicer reported she then emailed Ms. McArthur on June 28, 2010 outlining the requirements of the Zoning Regulations pertaining to RVRs and asked that she indicate when she would be applying for a VROP. After receiving no response, Ms. Spicer stated she issued a notice of violation to Ms. McArthur on July 13, 2010 requiring that a VROP be obtained or discontinue the use of the property as an RVR. The correction date for the notice of violation was July 31, 2010, and Ms. Spicer testified that Ms. McArthur filed her appeal prior to the correction date. Ms. Spicer assured the Board that the hearing had been properly advertised.
Mr. Justus pointed out the stipulations agreed to in the pre-hearing stipulation and distributed a folder to the Board members. He stated the documents in the folder are much of the same exhibits entered into evidence during the Duncan hearing and have been agreed to in the stipulation. He outlined the documents included and entered them as the following appellant exhibit numbers: 

1. Application for appeal

a. Property and information and ownership establishment 

b. Copy of the zoning map with property location indicated
2. Zoning Regulations in effect immediately prior to the adoption of ordinance number 09-10-13C
3. Ordinance number 09-10-13C

4. Article 7 of the Zoning Regulations pertaining to non-conforming uses in effect immediately prior to the adoption of ordinance number 09-10-13C
5. Photographs of Ms. McArthur’s property
6. Diagram of the interior of Ms. McArthur’s dwelling
7. Information pertaining to the use of the property as an RVR 
8. Samples of Ms. McArthur’s vacation rental contracts

9. Evidence of the use of the property as an RVR since 2004

10. Receipts for payment of occupancy taxes for 2005 through 2008
11. 2004 tax returns showing rental income
12. Boat permit information

a. Lake Lure commercial boat license application
b. 2005 Lake Lure boat permit

13. Town of Lake Lure Comprehensive Plan survey results

14. Town of Lake Lure 2007-2027 Comprehensive Plan 
15. Statute describing Lake Lure as a resort community since the 1960s
16. Letters from Mike Egan from May and September 2007 
17. Memo from Mike Egan and draft copies of RVR ordinance

18. Testimony from Sheila Spicer during Duncan hearing

a. Testimony from April 27, 2010 meeting

b. Testimony from May 5, 2010 meeting

19. Testimony of Charles Lattimore, Rutherford County Building Inspector from Duncan hearing.

Mr. Justus stated the issue before the Board today is whether or not Ms. McArthur’s use of her property as an RVR is a legal non-conforming use. Chairman Webber pointed out that appellant exhibit one is different from the application included in the Board’s packet. Mr. Justus apologized and stated he did not object to the use of the application in the Board’s packet. There was a brief discussion on the eight points outlined in the appellant’s basis for appeal. The Board members indicated they did not feel they had the authority to rule on or the necessary knowledge for all of the points with the exception of the issue of non-conformity. Mr. Callahan argued that the Board did not have the authority to rule on any of the points besides the issue of non-conformity. Mr. Egan advised that the Board needs to limit its decision to whether or not the Zoning Administrator made the correct decision in requiring a VROP for the continued use of the property as an RVR.
Responding to questions from Mr. Justus, Ms. McArthur testified that her primary residence is in Myrtle Beach, South Carolina, and she uses her property at 178 Mark Twain Drive as a vacation home. She stated she purchased the property in 2003. She mentioned that she and her family stay there during vacations and holidays, with approximately 10-12 people staying there at a time. She stated she has consistently rented the property as an RVR since 2004 when her family is not staying there. She testified that she manages the property herself by advertising it on various websites and referrals from other people. Ms. McArthur claimed she does not offer any services to guests staying in the home besides a place to stay. She stated the house was built in 1940 and described the layout of the house, which according to Ms. McArthur currently has four bedrooms and can accommodate up to twelve people. She stated the two lower level bedrooms do not have windows. She maintained that she has to rent the home to offset the costs of owning the property such as the two mortgages, taxes, and insurance. She stated she did not apply for a VROP due to the fact that her occupancy limits would be reduced because of the downstairs bedrooms not meeting the requirements of the regulations for emergency egress as well as the fact that the regulations have a “one strike” clause allowing the VROP to be revoked if a neighboring property owner has a complaint. She reported that she would lose the house if she were unable to use it as an RVR. Ms. McArthur refuted Mr. Pitts’ testimony in that he only offered to pay ten percent of the cost of changing the fire pit out to a gas fire pit. She stated the current fire pit is only thirty-six inches in diameter. She reported there were two incidents where she was notified the police were called about excessive noise; however, she was told the police were unable to substantiate the complaints. She also reported that the Fire Chief had contacted her and stated a complaint was received about the fire pit and warned she would be required to remove the fire pit if any more complaints were received even though he indicated the complaint was never investigated. Ms. McArthur testified she has spent approximately $540,000 on the property; $420,000 to purchase it and $120,000 in renovations to make it more marketable as an RVR. She stated the renovations were completed prior to the adoption of the RVR regulations. 

Mr. Callahan cross-examined Ms. McArthur and questioned the fact that the original deed indicated she did not purchase the property alone. Ms. McArthur mentioned that her aunt had cosigned for the property, but the deed was changed to show her as the sole owner a couple of weeks prior to the hearing. Mr. Callahan asked how many bedrooms the dwelling had when she purchased it. Ms. McArthur responded that it had two bedrooms but the renovations she performed included the addition of the downstairs portion which added two more bedrooms.  He produced a septic permit from Rutherford County Environmental Health dated 2003 that indicated the septic system for the property is only rated for two bedrooms and also indicated that no bedrooms were being added. He asked if the renovations performed were properly permitted with the Town and Rutherford County. Ms. McArthur indicated that her contractor had acquired the necessary permits. Mr. Justus objected to the relevance of the septic permit, and Chairman Webber sustained the objection; the permit was not admitted as evidence. Mr. Callahan then produced a copy of Ms. McArthur’s standard rental agreement. He asked if she was aware of the fact that the agreement does not meet the requirements of the North Carolina General Statutes. Ms. McArthur indicated she was not. Mr. Justus again objected as to the relevance of the document. Chairman Webber sustained the objection, and the agreement was not accepted as evidence. Responding to Mr. Callahan’s questioning, Ms. McArthur confirmed that the downstairs bedrooms do not have emergency egress except through the family room. She testified that she had already rented the property six or seven times in 2010. 
Mr. Justus submitted into evidence as appellant’s Exhibit 20 a transcript of John Moore’s testimony from the Duncan hearing to be used in lieu of asking Mr. Moore to testify again. There were no objections to this. Mr. Justus then discussed this and the other transcripts entered into evidence earlier in the hearing. He directed the Board’s attention to the testimony of Ms. Spicer at the Duncan hearing that RVRs were not addressed in the Zoning Regulations, nor was there a distinction between short-term and long-term rental prior to the adoption of Ordinance #09-10-13C. He stated he would reserve his comments concerning Mr. Lattimore’s and Mr. Moore’s testimony for closing arguments. 
Mr. Callahan called Ms. Spicer to the stand. He produced a document that Ms. Spicer identified as an amendment to the original RVR ordinance (Ordinance # 09-10-13C) passed in April of 2010. This was accepted as Town exhibit 3. Mr. Callahan asked Ms. Spicer if there is a “one strike” provision in the Zoning Regulations pertaining to RVRs. Ms. Spicer responded that there is not. She described the enforcement procedures outlined in the regulations. Responding to Mr. Callahan’s questioning, Ms. Spicer confirmed that Ms. McArthur had not applied for a VROP and the only response received pertaining to the use of the property as an RVR was the fact that it has been rented more than two times since January 1, 2010. Referencing her testimony at the Duncan hearing where she stated that RVR were not addressed in the Zoning Regulations prior to the adoption of Ordinance #09-10-13C, Mr. Callahan asked her to elaborate on how RVRs were handled prior to 2004. Ms. Spicer responded that she was not in her current position in 2004, but pointed out that a previous zoning administrator ruled in 2006 that RVRs were not allowed. Mr. Justus objected due to the fact that the previous zoning administrator was not present to be questioned as to the ruling. Chairman Webber sustained the objection. Ms. Spicer then pointed out the minutes of the Town Council meeting of October 10, 2006 that directed the Zoning Administrator to suspend enforcement of the prohibition of short-term rentals of homes in the R-1 district as further evidence that RVRs were not allowed. The October 10, 2006 Town Council minutes were accepted as Town exhibit 4. Mr. Justus objected on the basis that he could not question the writer of the statement. The objection was overruled and the exhibit was accepted as a copy of the official Town Council minutes. Ms. Spicer then mentioned that section 2B of Ordinance #09-10-13C states Town Council acknowledged that RVRs had not historically been recognized as a permitted use in Town limits. Mr. Callahan asked if there were any provisions in Ordinance #09-10-13C that allowed for the grandfathering of existing RVRs. Ms. Spicer responded that in her opinion it did not and in fact did the opposite based on the previously mentioned finding by Town Council. He asked if there are other uses that do qualify as non-conforming uses. Ms. Spicer responded that any use that was in existence prior to the adoption of the regulations, which were originally adopted in 1979, that is prohibited by the regulations or any amendments would qualify. Mr. Callahan asked why this would not apply to Ms. McArthur. Ms. Spicer stated, according to Town Council, RVRs have never been allowed as a permitted or conditional use, and Ms. McArthur had not submitted any evidence indicating her property was used as an RVR prior to 1979. 
Mr. Justus questioned Ms. Spicer as to the whether she had asked Ms. McArthur if her property was a legal, non-conforming use. Ms. Spicer responded that she had received a copy of an email from Ms. McArthur to the town manager that indicated she has only used the property as an RVR since 2004, which would not qualify the use as a non-conforming use. She testified that the use of the property as an RVR in 2004 was an illegal use because it was not a permitted or conditional use. Referencing appellant exhibit 2, Mr. Justus asked for any example of the regulations that addresses the rental of property. Ms. Spicer referred to the fact that the definition of commercial use is the activity of the rental or sale of accommodations such as guest units for compensation. He asked how this applies to short-term rental but not long-term rental. Ms. Spicer stated it is her opinion that the long-term rental of a single family dwelling does not qualify as the sale or rental of accommodations and is instead consistent with the use as a single-family dwelling. She pointed out that the commercial use of a single family dwelling was not allowed by the regulations. Mr. Justus asked how the short-term rental of a property differs from the long-term rental. Ms. Spicer responded that Town Council has stated there is a difference. Mr. Justus, referencing appellant exhibit 2 and the permitted use of single family dwellings in R-1, asked where it references the rental of property for long or short-term. Ms. Spicer read the definition for single family dwelling, which indicates the use of the dwelling by a single family, and the definition of guest unit, which references the use of the unit by transients. She also pointed out that the intent section for the R-1 district discourages any use that would be detrimental to the low-density residential nature of the areas included in the district. 
Mr. Justus then questioned Ms. Spicer about the ability of the zoning administrator to suspend a VROP. He asked if a VROP could be suspended if an occupant of an RVR was arrested for being disorderly. Ms. Spicer pointed out that, per the regulations, if the operator clearly notified the guest of the requirements of the regulations via the contract addendum, the requirements of the regulations would have been met. She also pointed out that there are standards as to how an operator is to respond to problems and, if those standards are met, the VROP could not be suspended. 
Mr. Callahan asked if there was a definition for the term “family” in appellant Exhibit 2. Ms. Spicer responded that there was and read the definition. She then read section 92.025 of the regulations that states any use that is not specifically permitted is prohibited. He asked if it is Ms. Spicer’s determination that, since RVRs were not permitted in the prior Zoning Regulations, they were prohibited. Ms. Spicer responded in the affirmative. She then read section 92.101 (K) which states “the casual, temporary, or illegal use of land or structures or land and structures in combination shall not be sufficient to establish the existence of a non-conforming use or create rights in the continuance of such use.” 
Mr. Justus asked Ms. Spicer where the regulations indicate that commercial use is an allowed use in the R-3 zoning district. Ms. Spicer that it is not specifically addressed; however, there are several commercial uses indicated. 

There were no other witnesses to testify. 

Mr. Callahan presented his closing arguments in which he stated seven of the appellant’s eight grounds for appeal were not issues the Board has the authority to rule on. He stated the only issue before the Board is whether the Zoning Administrator acted correctly in issuing a notice of violation. He pointed out that Ms. McArthur admits she has only operated her home as an RVR since 2004 and that she has rented it more than two times since January 1, 2010. He maintained that RVRs have never been a permitted use in the Zoning Regulations prior to January 1, 2010 and therefore have been prohibited per section 92.025 of the regulations. He stated that Town Council addressed this fact in Ordinance #09-10-13C as well as the fact that RVRs are commercial in nature. He pointed out the fact that they have to have a commercial boat license and pay occupancy taxes as further evidence that they are commercial in nature. 

Mr. Justus maintained in his closing arguments that Ms. McArthur’s property qualified as a legal non-conforming use due to the fact that the prior regulations did not address the rental of a single family dwelling. He also pointed out an August 3, 2010 Court of Appeals ruling that indicated the assumption that any use not permitted is prohibited is invalid. Mr. Justus mentioned the fact that garage apartments, bed and breakfasts, and duplexes were allowed uses in the R-1 zoning district prior to the adoption of Ordinance #09-10-13C are indications that commercial uses and rentals were allowed in that district. He asserted that RVRs were never prohibited by the zoning regulations. 

The public hearing was closed, and the Board began deliberations. Upon questioning from the Board, Mr. Egan advised that the only grounds for appeal the Board should rule on is the issue of non-conformity. He pointed out that Ms. McArthur has not been denied the ability to use her property as an RVR; she has only been told she is required to obtain a VROP to do so. The Board agreed that they will not consider the other seven points outlined in the basis for appeal. 
Mr. Maringer had to leave the meeting in order to attend a firefighter meeting for the new school. Ms. Dahle, an alternate board member present for the entire hearing, replaced him on the board. Chairman Webber asked if there were any objections. Both parties indicated there were none. After further deliberation, the Board rendered their decision on the case.

Mr. Kilby moved that the Board rule that Ms. Spicer did not make an error in her determination that the owner of 178 Mark Twain Drive is in violation for operating a residential vacation rental without an approved vacation rental operating permit. He added that he did not feel the Board is qualified to make a decision on points one, two, four, five, six, seven, eight, and nine specified in the basis for appeal. The motion was seconded by Mr. Cameron and passed unanimously.  
ADJOURNMENT

Mr. Kilby made a motion seconded by Ms. Smith to adjourn the meeting. All were in favor. 

The meeting was adjourned at 5:45 p.m. The next regular meeting is scheduled for Tuesday, September 28, 2010 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman

__________________________________________

Sheila Spicer, Recording Secretary
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